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CHAPTER A
ETHICS COUNSELOR FUNDAMENTALS

AUTHORITIES

A 18 U.S.C. 88§ 201-209, 216.

B. Ethics in Government Act of 1978 (5 U.S.C. app. 8 101 et. seq.).

C. Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R.,
Part 2635 (Office of Government Ethics Rules).

D. Supplemental Standards of Ethical Conduct for Employees of the Department of
Defense, 5 C.F.R., Part 3601.

E. DoD Directive (DoDD) 5500.07, Standards of Conduct (November 29, 2007)

F. DoD 5500.07-R, Joint Ethics Regulation (JER), 30 August 30, 1993 (including
Change 7 last revised November 17, 2011).

G. Executive Order 12674, "Principles of Ethical Conduct for Government Officers

and Employees,” April 12, 1989, as amended.

HELPFUL LINKS.

DoD Standards of Conduct Office (http://www.dod.mil/dodgc/defense ethics/)

Office of Government Ethics (http://www.0ge.gov/home.aspx)

CRIMINAL ETHICS STATUTES

A

18 U.S.C. 8 201-209 are the main criminal ethics statutes providing enforcement
mechanisms for these laws. 18 U.S.C. § 216 provides the penalty for violation of
the criminal conflict of interest statutes.

Section 201 covers bribery. Section 202 describes Special Government
Employees. Sections 203 and 205 restrict employees from representing others
before the Government with or without compensation. Section 207 addresses
post-government employment restrictions on former federal employees. Section
208 addresses conflicts of interest for current federal employees. Section 209
prohibits federal employees from being paid by two sources to perform their
federal duties.
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V.

OFFICE OF GOVERNMENT ETHICS (OGE)

A. The U.S. Office of Government Ethics was created by the Ethics in Government
Act, 5 U.S.C. app. 8401, as a separate Executive Branch agency to oversee
Executive Branch ethics programs. The underlying basis for the Ethics in
Government Act is the Basic Obligations of Public Service issued under
Executive Order 12674 at Appendix A (commonly known as the 14 principles).

B. OGE’s authority, functions, and oversight of Executive Branch agencies is
designated by 5 U.S.C. app. § 402.

C. The Ethics in Government Act requires that the head of each Executive Branch
agency designate a designated agency ethics official (DAEO) to administer the
agency ethics program.

D. In response to Executive Order 12674, OGE issued the Standards of Ethical
Conduct for Employees of the Executive Branch, 5 C.F.R. part 2635. The
Standards apply to all executive branch employees and address a myriad of ethics
topics, including:  both the criminal conflict of interest and appearance of a
conflict of interest rules, misuse of Government personnel and equipment, receipt
of gifts, regulations on seeking employment and on post-government
employment and participation in fundraising events.

IMPLEMENTATION OF THE ETHICS IN GOVERNMENT ACT AT
DOD

A DoD has issued a supplemental regulation which applies only to DoD personnel
(military and civilian) and addresses a number of issues of importance to the DoD
community.

B. The Supplemental Regulation is found at 5 C.F.R., Part 3601. NOTE: The JER
incorporates the supplemental regulation by reference but is not itself the DoD
supplementation. This regulation supplements the Standards of Ethical Conduct
for Employees of the Executive Branch.

C. Part 3601 provides additional exceptions for gifts from outside sources, provides
for additional limitations on gifts between DoD employees, sets forth when
employees must complete a written disqualification, places limits on solicited
sales by supervisors to subordinates, provides criteria for prior approval for
outside employment and business activities, and requires a disclaimer for
speeches and writings devoted to agency matters.
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V. WHO RUNS THE DOD ETHICS PROGRAM

A

The general counsel of each DoD designated separate agency component (DoD
DAEO organization), pursuant to 5 C.F.R. § 3601.102, serves as the DoD agency
DAEO unless the head of the agency appoints another person. See also DoDD
5500.07, section 5.4.

1.

DAEO (JER § 1-207): A DoD employee appointed, in writing, by the head
of a DoD agency to administer the provisions of the Ethics in Government
Act of 1978 and the JER. See also JER 8§ 1-203 and 1-206. DAEO is
responsible for the implementation and administration of the component's
ethics program.

Alternate DAEO (JER § 1-203): An employee of a DoD agency who has
been appointed by the DoD component head to serve in the absence of the
DoD component DAEO.

Deputy DAEO (JER § 1-206): An employee of a DoD agency who has
been appointed, in writing, by the DoD component DAEO and who has
been delegated, in writing, authority by that DoD component DAEO to act
on his behalf.

Ethics Counselor (EC) (JER § 1-212): A DoD employee (must be an
attorney) appointed, in writing, by the DAEO or designee to assist
generally in implementing and administering the command's or
organization's ethics program and to provide ethics advice to DoD
employees in accordance with the JER.

VI. THE JOINT ETHICS REGULATION

A

Created and authorized by DoDD 5500.07, Standards of Conduct.

1.

Current version consists of Changes 1-7.
(http://www.dod.mil/dodgc/defense ethics/ethics requlation/)

Applies to all DoD Components and personnel.

Punitive. Noncompliance with the regulation is administratively punitive
for civilian personnel. Regulations printed in bold italics in the JER are
general orders—they apply to all military members without further
implementation and violations may be punishable as violations of a lawful
general order, Article 92, Uniform Code of Military Justice (UCMJ).
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Foreword to the JER. Cancels all DoD and service directives and regulations that
are inconsistent with the JER.

Applies the OGE rules (C.F.R. provisions) to non-covered DoD personnel.

1. Republishes and specifically applies many of the OGE rules to enlisted
and national guard members.

2. Rules apply to all “DoD employees” except the following do not apply to
enlisted personnel: 18 U.S.C. 8§88 203, 205, 207, 208, and 209; but
provisions similar to 18 U.S.C. 88 208 and 209 do apply. See JER 1-
300Db.

Only the Secretary can waive application of a JER provision, unless the JER
provides otherwise (e.g., certain provisions may be waived by the DoD General
Counsel).

The JER provides DoD-specific interpretative and procedural guidance for
implementation of the regulations. For example, the JER also includes key
definitions for identifying who has what responsibilities in implementing the DoD
ethics program.

Key definitions under the JER.

1. DoD Employee (JER 8 1-209): The JER applies the Executive Branch
Standards of Conduct rules to "DoD Employees.” The definition
essentially includes everyone in DoD:

a. Any DoD civilian officer or employee (including special
government employees) of any DoD component (including any
non-appropriated fund activity).

b. Any active duty regular or reserve military officer, including
warrant officers.

C. Any active duty enlisted member of the Army, Navy, Air Force, or
Marine Corps.

d. Any reserve or National Guard member on active duty under
orders issued pursuant to Title 10, United States Code.
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e. Any reserve or National Guard member while performing official
duties or functions under the authority of either Title 10 or 32,
United States Code, or while engaged in any activity related to the
performance of such duties or functions, including any time the
member uses his reserve or National Guard of the United States
title or position, or any authority derived therefrom.

f. Foreign national employees if consistent with labor agreements
and international treaties and agreement, and host country laws,
e.g., German and Japanese national employees are not subject to
the JER, but Korean national employees are.

g. Employees from outside the U.S. Government, but who are
working in DoD under authority of the Intergovernmental
Personnel Act, are not included in the definition of “DoD
employee.” However, personnel assigned to DoD (appointed or
detailed) are covered by the Ethics in Government Act, Standards
of Ethical Conduct for Employees of the Executive Branch, and
the conflict of interest laws.

2. Agency Designee (JER 8 1-202): The first supervisor who is a
commissioned military officer or a civilian above GS/GM-11 in the chain
of command or supervisor of the DoD employee concerned. Except in
remote locations, the agency designee may act only after consultation with
his local ethics counselor. For any military officer in grade 0-7 or above
who is in command and any civilian presidential appointee confirmed by
the Senate, the agency designee is his ethics counselor.

3. Special Government Employee (SGE) (JER § 1-227): Person, including an
enlisted member, who performs temporary duties not-to-exceed 130 days
during any period of 365 consecutive days. Includes reserve component
(RC) officers “serving on active duty involuntarily or for training for any
length of time, and one who is serving voluntarily on active duty for
training for 130 days or less.” But see also 18 U.S.C. § 202, which
provides a slightly different definition regarding when RC officers are
SGEs. Consult the websites listed at the end of this outline for future
updates and clarification on this matter.

VIlI. DESIGNATED AGENCY ETHICS OFFICIAL DUTIES AND
RESPONSIBILITIES

(All short references are to 5 C.F.R.)
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§ 2635.102(c)
§ 2635.107(a)

§ 2635.805(c)

§ 2634.201(f)

§ 2634.204(a)

§ 2634.602
§ 2634.604(a)

§ 2634.604(b)

§ 2634.604(b)
1)

(2)
(3)
(4)

§ 2634.605(b)

§ 2634.803(d)

§ 2638.203(b)

(1)
(2)
(3)
(4)
(5)
(6)

DAEO and various designees are also agency ethics officials.
Responsible for managing agency ethics program.

May authorize, in coordination with the DOJ, service as an expert
witness which might otherwise violate 18 U.S.C. 88 205 or 207.

Reviewing official (DAEO or alternate) may grant 45-day
extension for filing OGE 278.

May determine that filer will serve less than 60 days in a given
year and not have to file OGE 278.

OGE 278s are filed with DAEO.
OGE 278s must be reviewed within 60 days after filing.

OGE 278s are to be reviewed for facial completeness and apparent
conflicts.

When OGE 278s are incomplete:

Reviewer must request info by a date certain (usually no more than 90
days)

Must give the filer notice and an opportunity to respond

Must pursue remedies to resolve conflicts

Must notify the head of the agency if the filer is in non-compliance

DAEO must maintain a list of 278 filers in non-compliance.

DAEOQO may enter into ethics agreements to resolve conflicts of
interest.

DAEO duties in managing agency ethics program are:

Liaison with OGE

Maintain financial disclosure system

Personally review presidential appointee disclosures
Report ethics violations

Maintain agency ethics education program

Maintain counseling program

ETHICS COUNSELOR FUNDAMENTALS
12" Ethics Counselor Course Deskbook
October 2014



@) Keep records of advice rendered

(8) Enforce ethics rules

9 Periodically evaluate/audit agency ethics
(10)  Liaison with Inspector General

§ 2638.204 May delegate powers to deputy ethics officials (as used by OGE
"deputy ethics officials™ includes alternate DAEQOs, agency ethics
officials, and ethics counselors).

8§ 2638.702 In managing the agency ethics training program, the DAEO must:
(¢D)] Ensure it is legally correct
2 Ensure qualified trainers are available
3) Submit an annual training plan to OGE

82641.201(d) DAEO can request exemption of positions, or revocation of
exemption, from 18 U.S.C. § 207(c) coverage.

VIIl. AUTHORITY AND APPOINTMENT OF ETHICS COUNSELORS

IX.

Check with your office to determine if you have been properly delegated authority
to act as an ethics counselor. If you do not have a proper delegation, then check
with your judge advocate general or general counsel’s office.

ETHICS COUNSELOR RESPONSIBILITIES INCLUDING THOSE
UNDER THE DOD SUPPLEMENTAL REGULATION (5 C.F.R.,
PART 3601)

A Implements, administers, and oversees all aspects of the organization’s ethics
program and all matters relating to ethics covered by the DoD supplemental ethics
regulation at 5 C.F.R., Part 3601 and the JER. See 5 C.F.R. 8 2638.201 (in
Chapter 11 of the JER) and JER 1-401a.

B. Specific responsibilities set out in the ethics rules:

1. DoD Supplemental Regulation 5 C.F.R., Part 3601:

a. .104 advising on acceptance of group gifts

b. .105 advising on written disqualification

C. .106 advising on limitation on solicitation of sales to people junior
in rank
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d.

e.

.107 advising on prior approval for outside activities

.108 advising on disclaimer for speeches and writings

2. Chapter 2, JER:

a.

b.

5 C.F.R. 8 2635.107(b) - Advice and counsel.

5 C.F.R. 8 2635.204(d)(2) - Written determination required before
certain awards or honorary degrees may be accepted.

5 C.F.R. 8 2635.205(c) - Advise on proper disposition of improper
gifts. See also group gifts at 5 C.F.R. § 3601.104

5 C.F.R. 8 2635.502(a)(1) - Consult with ethics counselor when
appearance of a conflict may exist over personal or business
relations.

5 C.F.R. 8 2635.602(a)(2) - Post-government employment advice
including advising on written disqualification at 5 C.F.R. §
3601.105

5 C.F.R. 8 2635.805(c) - Authorize appearance of government
employee as an expert witness in a case in which the U.S.
Government is a party.

Q) Delegated by Army DAEO to Chief, Litigation Division for
Army. For the rules, see Army Regulation 27-40,
paragraph 7-10b

2 Current and former Air Force employees rules are found in
Air Force Instruction 51-301 (20 June 2002), Chapter 9.)

€)) Current Navy and Marine guidance is at 32 C.F.R. part 725.

JER § 2-202b - Determination regarding gifts of scholarship and
grants.

3. Chapter 3, JER (5 C.F.R. § 2636.103) — Advisory opinions (honoraria,

etc.).
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Chapter 10, JER - EC responsibility to consult on and report violations of
the ethics laws.

Chapter 11, JER (5 C.F.R. Part 2638.701 et seq.) - Training
responsibilities.

C. ECs provide guidance to “Agency Designees” when dealing with:

1.

Acceptance of Gifts from Outside Sources - Widely Attended Gathering
(Chapter 2, JER).

a. 5 C.F.R. 8 2635.204(g)(3) - Determination of agency interest.

b. 5 C.F.R. 8 2635.204(g)(3)(i) - Written determination of agency
interest--that employee's participation outweighs favoritism
appearances.

C. 5 C.F.R. 8 2635.204(g)(3)(ii) - Blanket determination of agency
interest.

d. 5 C.F.R. § 2635.204(g)(6) - Authorize accompanying spouse or
other guest.

Waiver of Conflicting Financial Interest (Chapter 2, JER). NOTE: ECs
must elevate any discussion of a possible 208 waiver through the
appropriate component DAEO, which will consult with the U.S. Office of
Government Ethics.

a. 5 C.F.R. 8§ 2635.402(d)(2)(i) - Official responsible for appointment
waives 18 U.S.C. § 208 conflict of interest.

b. 5 C.F.R. § 2635.402(d)(3)(ii) - Official responsible for
appointment of SGE to a Federal Advisory Committee waives 18
U.S.C. 8§ 208 conflict.

Conflict of Interests - Impartiality (Chapter 2, JER).

a. 5 C.F.R. § 2635.502(a) - Consult when appearance of a conflict.
b. 5 C.F.R. 8 2635.502(c) - Determines if appearance of a conflict.
C. 5 C.F.R. 8 2635.502(d) - Authorize participation notwithstanding

appearance of a conflict of interest.
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4. Seeking Employment (Chapter 3, JER) - 5 C.F.R. § 2635.605(b) -
Authorize participation in a particular matter notwithstanding appearance
of a conflict of interest while seeking employment.

5. Events sponsored by State and Local Government (JER § 2-202) -
Determination of community relations interest.

6. Outside Employment (JER § 2-206) - Authorize employment.
Act as the Agency Designee for General/Flag Officer in Command (JER § 1-202).

31 U.S.C. 8 1353 (Gifts of Travel and Travel-Related Expenses to the Agency).
Travel approval authority may not authorize acceptance without advice and
concurrence of EC: 5 C.F.R., Part 304; JER 88 4-100 & 4-101

1. Army Directive 2007-01, paragraph 15

2. SECNAVINST 4001.2J (12 Aug 09)

3. No Specific instruction in Air Force.

Public (OGE Form 278) and Confidential (OGE 450) Financial Disclosure
Reports (5 C.F.R. Part 2634).

1. JER 88 7-205 & 7-305 - Submit financial disclosure report through ECs.
2. JER 88 7-206 & 7-306 - EC review of financial disclosure reports.
Provide Written Ethics Opinions to Individuals.

1. Chapter 2, JER, 5 C.F.R. 8 2635.107 (In general).

2. Chapter 2, JER, 5 C.F.R. 8§ 2635.602 (Post-Government Restrictions).

3. 5 U.S.C. app. 504(b); Chapter 3, JER; 5 C.F.R. § 2636.103 (Compensation
for Teaching).

4, 41 U.S.C. § 2101-2107 (Procurement Integrity).

Additional EC Responsibilities (JER § 1-411).
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1. Request assistance through EC channels if issue cannot be resolved
locally.

2. Maintain a current copy of JER for review of employees. NOTE: Any
link to JER should be back to the DoD Publications website. A local
version should not be used. This prevents outdated versions from existing.

3. Maintain thorough understanding of DoD ethics policies.
4. Provide copies of precedential ethics opinions to DAEO.
Other EC Responsibilities.

Often, an Agency Ethics Official is appointed in writing by the DAEO, or by the
head of a command or organization, who has been delegated the authority to assist
in managing the ethics program and provide ethics advice (a.k.a. "Ethics
Counselor™). He has the following responsibilities. (All short references are to 5
C.F.R., Part 2635.)

.102(c) Definition: Has been delegated authority to carry out agency ethics
program.
.107(b) May give authoritative advice on the standards of conduct.

.204(d)(1) Must make written determination that awards in excess of $200 in
value are bona fide part of a program of established recognition.

.204(d)(2) Must make written determination that acceptance of an honorary
degree would not create an appearance of impropriety.

.205(a)(2) May decide how to dispose of improper perishable gift (note: all
supervisors have this power).

.205(c) May provide qualified immunity from adverse actions to
employees who seek advice on disposition of improper gifts.

.402(c)(2) May require written disqualification in resolving conflicting
financial interest under 18 U.S.C. § 208 (note: all supervisors have
this power).

.502(a)(1) May provide advice to employees on whether an outside interest or
relationship creates an appearance of impropriety.
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XI.

.502(e)(2) May require written disqualification in resolving appearance of
impropriety (note: all supervisors have this power).

.602(a)(2) May provide advice to employees on post-employment restrictions
(including 18 U.S.C. § 207; 5 C.F.R. 88 2637 & 2641; and 41
U.S.C. § 423).

.604(c) May require written disqualification while "seeking employment”
(note: all supervisors have this power).

2636.103(b) May provide advisory opinion on whether honorarium prohibition
applies to a specific activity.

FAR 3.104-6(a) Shall, within 30 days of written request, provide written opinion
on whether this statute precludes engaging in a specific activity.

WHAT AN ETHICS COUNSELOR MAY NOT DO
Certain duties of the DAEO are not delegable. They are:

A Determining whether an employee may testify against the Government pursuant
to 5 C.F.R. § 2635.805.

B. Approving teaching as an outside activity by a non-career political appointee
pursuant to 5 C.F.R. § 2636.307.

C. Certifying a public financial disclosure report of a presidential appointee
confirmed by the Senate.

D. Possibly being the final reviewer of the commander depending upon the EC
delegation.

COMMAND RESPONSIBILITIES (CHAPTER 1, SECTION 4, JER)

A DoD Component Heads (JER § 1-400).

1. Exercise personal leadership.
2. Take personal responsibility.
3. Provide sufficient resources to implement the program.

B. Heads of DoD Component Commands or Organizations (JER § 1-404).
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XIl.

C.

D.

1. Personally account for command’s ethics program.

2. Exercise personal leadership in maintaining the command’s program.
Inspector General (JER § 1-412).

1. Investigate ethics matters.

2. Report to DAEO or designee potential criminal matters referred to
Department of Justice.

Personnel and Administrative Officers (JER 88 1-413 & 414).
1. Identify employees required to receive ethics training.

2. Inform new employees of requirement to receive ethics training.

REQUIRED REPORTS

A major part of an ethics program is a series of reports. The Ethics Counselor will be
responsible for completing the following reports either as a reviewer for financial
disclosure or as the designee responsible for gathering the information in the office to be
included in the report.

A

OGE Form 450 - Confidential Financial Disclosure Reports (or the DoD version
of OGE Optional Form 450-A, Confidential Certificate of No New Interests)
(Annual reports due 15 February).

OGE Form 278 - Public Financial Disclosure Reports (Annual reports due 15
May).

Gifts of Travel - (31 U.S.C. 1353) to report up to DAEO office as instructed.
(Prior approval required prior to acceptance, and final report due within 30 days
of travel) (Agency submits semi-annual reports to OGE no later than 31 May &
30 Nov).

Annual Ethics Training Plan. (5 C.F.R. § 2638.702) (Chapter 11, JER § 11-302).
Due December each year. (Check your delegation and with your Service to
ensure that you must complete this.)

Annual Ethics Program Survey to report up to DAEO office as instructed. (5
C.F.R. § 2638.602(a)). (Due Feb each year).
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Enforcement of the Joint Ethics Regulation - (Chapter 10, JER). (As needed for
serious criminal misconduct. Matters referred to DOJ or U.S. Attorney are
reported on OGE Form 202, “Notification of Conflict of Interest Referral,” Nov.
2004. See http://www.oge.gov/Forms-Library/OGE-Form-202,-Notice-of-
Conflict-of-Interest-Referral).

XI1l. RESOURCES (IN ADDITION TO LAW AND REGULATION) THAT

MAY

A

O O W

m

HELP THE ETHICS COUNSELOR

GAO Principle of Federal Appropriations Law (Redbook) for Fiscal Law Related
Issues. (http://www.gao.gov/)

OGE material. (http://www. oge.gov/)

DoD SOCO website. (http://www.dod.mil/dodgc/defense ethics/index.html)

Your MACOM/MAJCOM/higher command EC.

Navy JAG (Code 13); Navy Assistant General Counsel (Ethics); AF/JJAG General
Law Division; Army SOCO.

Army Ethics website. (http://www.jagcnet.army.mil/)
Ethics Forum and SOC Database. (http://ogc.hgda.pentagon.mil/Ethics.aspx)

Navy Ethics website. (http://www.ethics.navy.mil)

Air Force website. (http://www.safgc.hg.af.mil/organizations/gca/index.asp)

XIV. HEAD OF AGENCY AND SGES

A

.102(b)

.102(i)

.503(c)

Head of Agency

(All short references are to 5 C.F.R., Part 2635.)

Determinations relating to the conduct of the agency head, or actions
which must be taken by agency head, must be done in consultation with
the DAEO

Definition: "Head of Agency" means head of agency

Waiver of conflict created by extraordinary payments from former
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employers shall be in writing and given only by the head of agency.
However, this waiver authority may be delegated.

2634.605(b) Must maintain list of OGE278 filers in non-compliance

2638.202(a) and (b) Is personally responsible for agency ethics program, and shall make

sufficient resources available for the program, and select the DAEO.
NOTE! The headnote summaries of these sections have been condensed
and simplified. However, to the greatest extent possible, the operative
verbs and objects in the regulations have been retained.

B. Special Government Employees and How They Are Impacted Under OGE Rules

.102(h)

102(1)

202(c)(4)

204(e)(2)

402(d)(3)

603(b)(3)

.604(c)

.801(d)

.805(a)

.805(b)

Definition of "employee" includes special government employees (SGE)

Definition of "SGE" incorporated from 18 U.S.C. § 202(a), i.e., on
temporary duty not to exceed 130 days per year. They generally are
consultants or members of an advisory committee. An SGE is an ethics
term, and not a personnel term.

"Public official” under 18 U.S.C. § 801 (bribery) includes SGEs

Gifts: Example 1: For gifts based on outside relationships, SGEs may
accept gifts (even from DoD contractors) so long as it is not given for
work done as an SGE

208 waivers: SGEs who are members of advisory committees may get 18
U.S.C. § 208 waivers

Negotiating for employment: Example 5, SGE used as an example of how
sending a resume is not negotiating for employment (implying that SGEs
are subject to 18 U.S.C. § 208 conflicts on this issue)

Conflicts of interest: Example 4, SGE used as an example of when duties
would conflict with negotiating for employment

Summarizes four statutes in which SGE is mentioned

Restriction on service as an expert witness only applies to SGEs on the
same particular matter in which they served as a federal official

SGE must get agency permission to act as expert witness in a matter
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.807(a)

involving agency where SGE was employed if the SGE is a presidential
appointee, serves on a statutory commission, or has served more than 60
days in a given year

SGE prohibited from receiving compensation for speaking, teaching, or
writing about official duties

.807(a)(2)(i)(E)(4) Teaching, speaking, and writing do not relate to SGE official duties

.808(c)

when the SGE comments on matters of official agency policy, agency
operations, agency programs, general subject matter concerning an
industry or economic sector, or matters to which to employee was
assigned during the previous year (unless the employee has served more
than 60 days during the previous year and 60 days during the subsequent
year). In other words, the restriction on SGEs’ compensation for teaching,
speaking, or writing is limited to the same particular matter in which they
were involved personally and substantially. See examples 7, 8, and 9.

SGE may engage in fund-raising in a personal capacity and may solicit a
prohibited source, if the prohibited source is not directly affected by the
SGE's duties
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APPENDIX A

BASIC OBLIGATIONS OF PUBLIC SERVICE UNDER
EXECUTIVE ORDER 12674

1. Public Service is a public trust, requiring employees
to place loyalty to the Constitution, the laws and ethical
principles above private gain.

2. Employees shall not hold financial interests that
conflict with the conscientious performance of duty.

3. Employees shall not engage in financial
transactions using nonpublic Government
information or allow the improper use of such
information to further any private interest.

4. An employee shall not, except as [provided for by
regulation], solicit or accept any gift or other item of
monetary value from any person or entity seeking
official action from, doing business with, or conducting
activities regulated by the employee's agency, or whose
interests may be substantially affected by the
performance or nonperformance of the employee's
duties.

5. Employees shall put forth honest effort in the
performance of their duties.

6. Employees shall not knowingly make unauthorized
commitments or promises of any kind purporting to
bind the Government.

7. Employees shall not use public office for private
gain.

8. Employees shall act impartially and not give
preferential treatment to any private organization or
individual.

9. Employees shall protect and conserve Federal property
and shall not use it for other than authorized activities.

10. Employees shall not engage in outside employment or
activities, including seeking or negotiating for employment,
that conflict with official Government duties and
responsibilities.

11. Employees shall disclose waste, fraud, abuse, and
corruption to appropriate authorities.

12. Employees shall satisfy in good faith their obligations
as citizens, including all just financial obligations, especially
those--such as Federal, State, or local taxes--that are imposed
by law.

13. Employees shall adhere to all laws and regulations
that provide equal opportunity for all Americans
regardless of race, color, religion, sex, national origin, age, or
handicap.

14. Employees shall endeavor to avoid any actions
creating the appearance that they are violating the law or
ethical standards. Whether particular circumstances create an
appearance that the law or these standards have been violated
shall be determined from the perspective of a reasonable
person with knowledge of the relevant facts.
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CHAPTERB
CONFLICTS OF INTEREST

I. REFERENCES

A. Conflicting Financial Interests — Officers and Civilian Employees

1.

2.

10.

11.

12.

13.

18 U.S.C. 8§ 208 - Acts Affecting a Personal Financial Interest
5 C.F.R. Part 2635, Subpart D — Conflicting Financial Interests

5 C.F.R. Part 2640 — Interpretation, Exemptions and Waiver Guidance Concerning 18
U.S.C. § 208 (Acts Affecting a Personal Financial Interest)

5 C.F.R. Part 2635, Subpart F — Seeking Other Employment. [This Chapter addresses
only non-employment conflicts. For conflicts in seeking or holding outside positions,
see Post Government Service chapter.]

DoD 5500.07-R , Joint Ethics Regulation (JER), Chapter 5, Section 3 — Guidance on
18 U.S.C. § 208

JER, Chapter 5, Section 4 — Other Conflict of Interest Laws
JER 2-204 - Standard for Accomplishing Disqualification

Office of Legal Counsel Opinion on 18 U.S.C. § 208, Jan. 19, 2006,
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2390, Re: Nonprofit
organizations not having a financial interest in a particular matter solely by virtue of
spending money to advocate a position on the policy under consideration in that matter.

Office of Government Ethics Legal Advisory LA-13-12, Dec. 9, 2013, “2012 Conflict
of Interest Prosecution Survey” http://www.oge.gov/OGE-Advisories/Legal-
Advisories/LA-13-12--2012-Conflict-of-Interest-Prosecution-Survey/

Encyclopedia of Ethical Failures: 2013 Update, July 2013.
http://www.dod.mil/dodgc/defense ethics/dod oge/eef complete.doc

DoD Contracts Exceeding $25K in FY 2013,
http://www.dod.mil/dodgc/defense ethics/resource library/contractor list.pdf

Preventing Personal Conflicts of Interest for Contractor Employees Performing
Acquisition Functions (Final Rule), 76 Fed. Reg. 68017-68026, Nov. 12, 2010; 48
C.F.R. Parts 1, 3, 12, and 52

Organizational Conflicts of Interest in Major Defense Acquisition Programs (Final
Rule), 75 Fed. Reg. 81908-81915, Dec. 29, 20100; 48 C.F.R. Parts 209 and 252
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B. Conflicting Financial Interests — Applicability to Enlisted Personnel and National Guard
Members, JER 1-300.b.(1) and 5-301

C. Definition of Special Government Employee (SGE)

1. 18 U.S.C. § 202 - Definitions

2. JER 1-227 — Note that the definition of SGE in 18 U.S.C. § 202 does not include
enlisted members. However, for purposes of the JER, enlisted members shall be
considered SGEs to the same extent that military officers are included in the meaning
of the term.

D. Other Conflicts of Interest Laws and Pertinent Regulations

1. Bribery
a. 18 U.S.C. § 201 — Bribery of Public Officials and Witnesses
b. JER 5-400 — Bribery of Public Officials and Witnesses

2. Representational Restrictions (Officers and Civilian Employees Only)

a. Compensated

(1) 18 U.S.C. § 203 — Compensation to Members of Congress, Officers, and Others
in Matters Affecting the Government

(2) JER 5-401 — Compensation to officers and others in matters affecting the
Government

b. Compensated or Uncompensated

(1) 18 U.S.C. § 205 — Activities of Officers and Employees in Claims Against and
Other Matters Affecting the Government

(2) JER 5-403 — Representation of Others. Prohibition Under 18 U.S.C. 205.

(3) Office of Legal Counsel Memo on Application of 18 U.S.C. § 205 to
Employees Serving on an Intergovernmental Personnel Act Assignment, Jan.
11, 1999.
http://www.justice.gov/sites/default/files/olc/opinions/1999/01/31/op-olc-v023-

p0025_0.pdf

c. 18 U.S.C. § 206 — Exemption of Retired Officers of the Uniformed Services

3. Supplementation of Federal Salary
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4.

a. Officers and Civilian Employees

(1) 18 U.S.C. § 209 — Salary of Government Officials and Employees Payable
Only by United States

(2) 10 U.S.C. § 12601 — Compensation: Reserve on Active Duty Accepting from
any Person

(3) JER 3-205 — Renumeration;
(4) JER 5-404 — Compensation from Other Sources

b. Applicability to Enlisted Personnel and National Guards, JER 1-300.b.(1) and JER
5-404

Office of Government Ethics Report to the President and to Congressional Committees
on the Conflict of Interest Laws Relating to Executive Branch Employment, Jan. 2006
— http://www.usoge.gov/About/Legislative-Affairs-and-Budget/Reports-and-
Testimony/Substantive-Reports-to-Congress/Report-on-Criminal-Conflict-of-Interest-
Laws-(January-2006)/

E. Impartiality in Performance of Official Duties

1.

2.

9.

5 C.F.R. Part 2635, Subpart E — Impartiality in Performing Official Duties

48 CFR Subpart 3.6 — Contracts with Government Employees or Organizations Owned
or Controlled by Them

JER 5-402 — Contracts with DoD Employees

18 U.S.C. § 211 — Acceptance or Solicitation to Obtain Appointive Public Office
18 U.S.C. 8§ 219 - Officers and Employees Acting as Agents of Foreign Principals
5 U.S.C. § 3110 — Employment of Relatives; Restrictions

5 C.F.R. Part 2635, Subpart H, Outside Activities

5 C.F.R. Part 2636, Subpart C, Limitations on Outside Earned Income, Employment
and Affiliation for Certain Noncareer Employees

JER 3-203 — Impartiality of Agency Designee and Travel-Approving Authority

10. JER 3-204 and 3-302 — Impartiality of DoD Employees

11. JER 2-205 - Limitation on Solicited Sales
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12. JER 2-206 and 3-304 — Prior Approval of Outside Employment and Business Activities
13. JER 5-408 — Assignment of Reserves for Training
14. JER 5-409 — Commercial Dealings Involving DoD Employees

Office of Government Ethics Legal Advisories and Opinions —
http://www.usoge.qov/OGE-Advisories/Legal-Advisories/Legal-Advisories/

1. To search by subject:

a. Index for 1979 — 1989 Opinions: http://www.usoge.gov/OGE-Advisories/Legal-
Advisories/Assets-non-searchable/Index-to-Advisory-Opinions-(1979-1989)/

b. Index for 1990-2010 Opinions: http://www.usoge.gov/OGE-Advisories/Legal-
Advisories/Assets-non-searchable/Index-to-Advisory-Opinions-(1990-2010)/

[1. INTRODUCTION - ETHICS PRINCIPLES COMMONLY INVOLVED

A

Employees shall place loyalty to the Constitution, the laws, and ethical principles above
private gain. 5 C.F.R. 2635.101(b)(1).

Employees may not hold financial interests that conflict with the conscientious
performance of their duties. 5 C.F.R. 2635.101(b)(2).

Employees shall not engage in financial transactions using nonpublic information or allow
the improper use of such interest to further any private interest. 5 C.F.R. 2635.101(b)(3).

Employees shall not use public office for private gain. 5 C.F.R. 2635.101(b)(7).

Employees shall act impartially and not give preferential treatment to any private
organization or individual. 5 C.F.R. 2635.101(b)(8).

Employees shall not engage in outside employment or activities, including seeking or
negotiating for employment, that conflict with official duties and responsibilities. 5 C.F.R.
2635.101(b)(10).

Basic Definition: Conflict of Interest — a personal or imputed interest, as defined by law or
regulation, that conflicts with the faithful performance of one’s official duty.

[1I.CONFLICTING FINANCIAL INTERESTS, 18 U.S.C. § 208

A. Standard: 18 U.S.C. 8 208(a) prohibits an officer or employee from participating

personally and substantially in an official capacity in any particular matter in which, to his
knowledge, he or any other person specified in the statute has a financial interest, if the
particular matter will have a direct and predictable effect on that interest.
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(1) The statute is intended to prevent an employee from allowing personal interests
to affect his official actions and to protect government processes from actual or
apparent conflicts of interest. If an employee has a financial interest in a
particular matter, it may prevent him from being entirely objective in carrying
out his official duties related to that matter.

(2) The fact that an employee is an honest person is not relevant.
(3) The fact that an employee does not make the final decision is not relevant.

(4) All that is required for a violation is that the employee participate personally
and substantially in a particular matter and that the particular matter have a
direct and predictable effect on his financial interest.

(5) Criminal Statute. Violators are subject to the penalties provided in 18 U.S.C. §
216.

Note: Employees may have conflicts with entities that are not reportable on
financial disclosure reports. Do not be lulled into a false sense of security after
reviewing such reports or by using lists of DoD contractors, either local lists or
DoD's 25K list. See the Financial Disclosure chapter for additional information on
reviewing reports and using such lists.

B. Definitions
1. Agency Designee: See JER 1-202.

2. Particular matter: The term "particular matter" includes only matters that involve
deliberation, decision, or action that is focused upon the interests of specific persons, or
a discrete and identifiable class of persons. The term may include matters which do
not involve formal parties and may extend to legislation or policy making that is
narrowly focused on the interests of a discrete and identifiable class of persons. It does
not, however, cover consideration or adoption of broad policy options directed to the
interests of a large and diverse group of persons. Particular matters include a judicial
or other proceeding, application or request for a ruling or other determination, contract,
claim, controversy, charge, accusation, or arrest. 5 C.F.R. 2640.103(a)(1).

a. Particular matter involving specific parties: Typically involves specific
proceedings affecting legal rights of parties or an isolatable transaction or related
set of transactions between parties. 5 C.F.R. 2640.102(1).

b. Particular matter of general applicability: A particular matter focused on the
interests of a discrete and identifiable class of persons, but does not involve specific
parties (such as most legislation, rulemaking, or policy making). 5 C.F.R.
2640.102(m).
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C.

Office of Government Ethics DAEOgram DO-06-029, Oct. 4, 2006, “Particular
Matter Involving Specific Parties,” “Particular Matter,” and “Matter.”
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2247

3. Participate “personally” and “substantially”:

a.

To participate "personally” means to participate directly. It includes the direct and
active supervision of the participation of a subordinate in the matter.

To participate "substantially” means that the employee's involvement is of
significance to the matter. Participation may be substantial even though it is not
determinative of the outcome of a particular matter. However, it requires more
than official responsibility, knowledge, perfunctory involvement, or involvement
on an administrative or peripheral issue. A finding of substantiality should be
based not only on the effort devoted to the matter, but also on the importance of the
effort. While a series of peripheral involvements may be insubstantial, the single
act of approving or participating in a critical step may be substantial. Personal and
substantial participation may occur when, for example, an employee participates
through decision, approval, disapproval, recommendation, investigation, or the
rendering of advice in a particular matter. 5 C.F.R. 2640.103(a)(2).

4. Direct and predictable effect:

a.

b.

A particular matter will have a "direct” effect on a financial interest if there is a
close causal link between any decision or action to be taken in the matter and any
expected effect of the matter on the financial interest. An effect may be direct even
though it does not occur immediately. A particular matter will not have a direct
effect on a financial interest, however, if the chain of causation is attenuated or is
contingent upon the occurrence of events that are speculative or that are
independent of, and unrelated to, the matter. A particular matter that has an effect
on a financial interest only as a consequence of its effects on the general economy
does not have a direct effect within the meaning of this part.

A particular matter will have a "predictable™ effect if there is a real, as opposed to a
speculative, possibility that the matter will affect the financial interest. It is not
necessary, however, that the magnitude of the gain or loss be known, and the dollar
amount of the gain or loss is immaterial. 5 C.F.R. 2640.103(a)(3).

5. Financial interests. For purposes of 18 U.S.C. § 208(a), the term financial interest
means the potential for gain or loss to the employee or other persons specified in § 208,
as a result of governmental action on the particular matter. The disqualifying financial
interest might arise from ownership of certain financial instruments or investments
such as stock, bonds, mutual funds, or real estate. Additionally, a disqualifying
financial interest might derive from a salary, indebtedness, job offer, or any similar
interest that may be affected by the matter. 5 C.F.R. 2640.103(b).
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6. Imputed interests of others. The financial interests of the following persons will serve
to disqualify an employee to the same extent as the employee's own interests:

a. The employee's spouse. Now includes same-sex marriages. See OGE LA-13-10:
Effect of the Supreme Court’s Decision in United States v. Windsor on the
Executive Branch Ethics Program, Aug. 19, 2013.
http://www.oge.gov/DisplayTemplates/ModelSub.aspx?id=8589937529 ;

b. The employee's minor child;
c. The employee's general partner;

d. An organization or entity in which the employee serves as an officer, director,
trustee, general partner, or employee; and

e. A person with whom the employee is negotiating for, or has an arrangement
concerning, prospective employment. 5 C.F.R. 2640.103(c).

7. Diversified. The fund, trust, or plan does not have a stated policy of concentrating its
investments in any industry, business, country (other than the United States), or bonds
of a single state within the United States, and, in the case of an employee benefit plan,
means that the plan’s trustee has a written policy of varying plan investments. 5 C.F.R.
2640.102(a).

Office of Government Ethics DAEOgram DO-00-030, Aug. 25, 2000, Diversified and
Sector Mutual Funds,
http://www.usoge.qgov/DisplayTemplates/ModelSub.aspx?id=1996

Note: Generally use the standards and definitions in Part 2640 in preference to those in Part 2635.
Part 2640 is the later of the two and addresses only conflicts of interest.

C. Applicability

1. Officers and Civilians — Direct application by the statute.

2. Application to Enlisted Personnel, JER 1-300.b.(1)(a) and 5-301. These sections apply
a prohibition similar to § 208 to enlisted members and make it subject to the UCMJ.
“Except as approved by the DoD Component DAEO or designee, a “Title 32 National
Guard member” and an enlisted member of the Uniformed Services, including an
enlisted special Government employee, shall not participate personally and
substantially as part of his official DoD duties, in any particular matter in which he, his
spouse, minor child, partner, entity in which he is serving as an officer, director,
trustee, partner or employee, or any entity with which he is negotiating or has an
arrangement concerning prospective employment, has a financial interest.”

3. Application to Special Government Employees (SGEs)

CONFLICTS OF INTEREST
12" Ethics Counselor Course Deskbook
October 2014

B-7


http://www.oge.gov/DisplayTemplates/ModelSub.aspx?id=8589937529
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=1996

a. Definition.

(1) An officer or employee of the executive or legislative branch of the United
States Government, of any independent agency of the United States or of the
District of Columbia, who is retained, designated, appointed, or employed to
perform, with or without compensation, for not to exceed one hundred and
thirty days during any period of three hundred and sixty-five consecutive days,
temporary duties either on a full-time or intermittent basis. 18 U.S.C. § 202(a).

(2) A Reserve officer of the Armed Forces, or an officer of the National Guard of
the United States, unless otherwise an officer or employee of the United States,
shall be classified as an SGE while on active duty solely for training, regardless
of the amount of time. 18 U.S.C. § 202(a).

(3) A Reserve officer of the Armed Forces or an officer of the National Guard of
the United States who is voluntarily serving a period of extended active duty in
excess of one hundred and thirty days shall be classified as an officer of the
United States within the meaning of 18 U.S.C. §8 203, 205 through 209, and
218. 18 U.S.C. § 202(a). The orders govern. If the orders stipulate voluntary
service in excess of 130 days, then the officer is serving the entire time as a
regular officer, but if the orders stipulate 130 days or less, the officer is serving
as an SGE.

(4) A Reserve officer of the Armed Forces or an officer of the National Guard of
the United States who is serving involuntarily shall be classified as an SGE. 18
U.S.C. 8 202(a). Although there is no definition of involuntary service in
8 202, it is recommend that it be considered any service pursuant to a call or
order to active duty other than under 10 U.S.C. § 12301(d).

(5) Under 18 U.S.C. 8§ 202, the terms "officer or employee" and "special
Government employee™ as used in 18 U.S.C. 8§88 203, 205, 207 through 209, and
218, shall not include enlisted members of the Armed Forces.

b. JER 1-227 provides that, for the purposes of the JER, enlisted members shall be
considered SGEs to the same extent that military officers are included in the
meaning of the term.

D. Reserve Personnel. Prior to the start of active duty for Reserve personnel, Ethics
Counselors should screen such personnel to prevent conflicts of interest, the appearance of
conflicts of interest, or organizational conflicts of interest. Reservists have an affirmative
obligation to disclose material facts in this regard. Reserve personnel also should not be
assigned to duties in which they could obtain non-public information that they or their
private employer could use to gain an unfair competitive advantage. JER 5-408.

E. Remedies. Remedies for conflicts of interest include regulatory exemptions,
disqualification from participation in a conflicting particular matter, divestiture of the

CONFLICTS OF INTEREST
12" Ethics Counselor Course Deskbook
October 2014

B-8



conflicting financial or other interest (to include resignation from the conflicting outside
position), transfer, reassignment or limitation of duties, qualified trust, waiver, and
resignation.

1. Regulatory Exemptions to the Statutory Prohibition (18 U.S.C. 8 208(b)(2)).

a. Exemptions for Pooled Investment Vehicles.

(1) Diversified Mutual Funds and Unit Investment Trusts: An employee may
participate in any particular matter that affects one or more of the holdings of a
diversified mutual fund or diversified unit investment trust where the
disqualifying financial interest in the matter arises because of ownership of an
interest in the fund or trust. 5 C.F.R. 2640.201(a).

(2) Sector Mutual Funds and sector unit investment trusts: An employee may
participate in any particular matter affecting one or more holdings of a sector
mutual fund or sector unit investment trust where (a) the affected holding is not
invested in the sector in which the fund or trust concentrates and where the
disqualifying financial interest in the matter arises because of ownership of an
interest in the fund or unit investment trust or (b) the disqualifying interest in
the matter arises because of ownership of an interest in the sector fund or a unit
investment trust and the aggregate market value of interests in any affected
sector funds or unit investment trusts does not exceed $50,000. 5 C.F.R.
2640.201(b).

(3) Employee Benefit Plans: An employee may participate in any particular matter
affecting the holdings of (a) a Thrift Savings Plan (TSP), (b) a pension plan
established or maintained by a state government or political subdivision of a
State government for its employees, or (c) a diversified employee benefit plan.
Note that for a diversified employee benefit plan to qualify for the exemption,
the plan must (i) be administered by an independent trustee, (ii) not allow the
employee to participate in the selection of the plan’s investments, and (iii) not
be a profit-sharing or stock bonus plan. Most plans today give options of
specific mutual funds from which to choose and would not fit within this
exemption. 5 C.F.R. 2640.201(c).

b. Exemptions for Securities.

(1) De Minimis for Party Matters: An employee may participate in any particular
matter involving specific parties in which the disqualifying financial interest
arises from ownership of publicly traded, long-term Federal Government, or
municipal securities issued by one or more of the entities affected by the matter
and in which the aggregate market value of the securities does not exceed
$15,000. 5 C.F.R. 2640.202(a). Long-term Federal Government Security
means a bond or a note, except for a U.S. Savings bond, with a maturity of
more than one year issued by the U.S. Treasury. 5 C.F.R. 2640.102(i).
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(2) De Minimis for Matters Affecting Nonparties: An employee may participate in
any particular matter involving specific parties in which the disqualifying
financial interest arises from ownership of publicly traded, long-term Federal
Government, or municipal securities issued by entities that are not parties to,
but are affected by, the matter, and in which the aggregate market value of the
securities of all affected entities (including those discussed in b.(1), above,)
does not exceed $25,000. 5 C.F.R. 2640.202(b).

(3) De Minimis for Matters of General Applicability: An employee may
participate in any particular matter of general applicability (such as rulemaking)
in which the disqualifying financial interest arises from ownership of publicly
traded or municipal securities issued by entities that are affected by the matter if
the aggregate market value does not exceed $25,000 in any one entity and
$50,000 in all affected entities, or the securities are long-term Federal securities
the value of which does not exceed $50,000. 5 C.F.R. 2640.202(c).

(4) Short-term Federal Government Securities and U.S. Savings Bonds: An
employee may participate in any particular matter affecting these holdings.
5 C.F.R. 2640.202(d). Short-term for this purpose is a bill with a maturity of
one year or less issued by the U.S. Treasury. 5 C.F.R. 2640.102(s).

(5) Securities Owned by Tax-Exempt Organizations: An employee may
participate in any particular matter in which the disqualifying financial interest
arises from ownership by a tax-exempt organization (26 U.S.C. § 501(c)(3) or
(4)) of publicly traded, long-term Federal Government securities, or municipal
securities, in which the employee is an unpaid officer, director, trustee, or
employee; the matter affects the organization’s investments (not the
organization directly); the employee plays no role in investment decisions; and
the organization's relationship to the issuer is only that of investor. 5 C.F.R.
2640.202(e).

(6) General Partners: An employee may participate in any particular matter in
which the disqualifying financial interest arises from the general partner's
ownership of publicly traded, long-term Federal Government, or municipal
securities if (a) ownership is not related to the general partnership and the value
does not exceed $200,000, or (b) any interest of the general partner if the
employee’s relationship to the general partner is as a limited partner in a
partnership that has at least 100 limited partners. 5 C.F.R. 2640.202(f).

Miscellaneous Exemptions (partial listing).

(1) Hiring Decisions: An employee may participate in the hiring decision of an
applicant who is currently employed by a corporation if the disqualifying
financial interest arises from ownership of publicly traded securities issued by
the corporation or participation in a pension plan sponsored by the corporation.
5 C.F.R. 2640.203(a).
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(2) Leave of Absence from Institutions of Higher Education: An employee on a
leave of absence from an institution of higher education may participate in a
particular matter of general applicability affecting the institution's financial
interests provided the matter will not have a special or distinct effect on the
institution other than as part of a class. 5 C.F.R. 2640.203(b).

(3) Multi-Campus State Institutions of Higher Education: An employee whose
disqualifying financial interest is employment at such an institution may
participate in any particular matter affecting one campus if employed in a
position with no multi-campus responsibilities at a separate campus. 5 C.F.R.
2640.203(c).

(4) Official Duties that Affect Interest of Federal Employees: An employee whose
disqualifying financial interest is a Federal Government salary or benefits or
Social Security or veterans benefits may participate in any affected particular
matter but may not make determinations that individually or specially affect
their own salary or benefits, or those of persons whose interests are imputed to
the employee under 18 U.S.C. § 208. 5 C.F.R. 2640.203(d).

(5) Commercial Discount and Incentive Programs: An employee may participate
in any particular matter affecting the sponsor of a discount, incentive or other
similar benefit program if the disqualifying interest arises because of
participation in the program, it is open to the general public, and the employee
has no other financial interest in the sponsor. 5 C.F.R. 2640.203(e).

(6) Mutual Insurance Companies: An employee may participate in any particular
matter affecting a mutual insurance company if the disqualifying financial
interest arises because of an interest as a policy holder unless the matter would
affect the company's ability to pay claims under the terms of the policy or to
pay the cash value of the policy. 5 C.F.R. 2640.203(f).

(7) Special Government Employees: SGEs serving on advisory committees
established pursuant to the Federal Advisory Committee Act (FACA) may
participate in particular matters of general applicability when the disqualifying
financial interest arises from his non-Federal employment provided the matter
will not have a special and distinct effect on the employee or employer other
than as part of a class. This would not apply if the financial interest is
ownership of stock in the non-Federal employer. 5 C.F.R. 2640.203(g).

(8) Official Participation in Nonprofit Organizations. An employee may
participate in any particular matter where the disqualifying financial interest is
that of a nonprofit organization in which the employee serves (or is seeking to
serve), solely in an official capacity, as an officer, director or trustee. 5 C.F.R.
2640.203(m). Office of Government Ethics LA-13-05, Apr. 9, 2013, “18
U.S.C. 208(b)(2) Exemption for Official Participation in Nonprofit
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Organizations.”
http://www.oge.gov/DisplayTemplates/ModelSub.aspx?id=8589936064

2. Disqualification. Disqualification is the statutory default remedy. Unless and until the
conflict is remedied by any other means, resolution of the conflict is accomplished by
not participating in the particular matter. In a program review, OGE will review all
written notices of disqualification. Where disqualification is required, JER 2-204
requires a written notice of disqualification to the supervisor. See 5 C.F.R. 3601.105.

3. Waivers. Before a waiver is considered, all other remedies should be examined and
determined to be inadequate or inappropriate.

a. Individual Waiver (18 U.S.C. § 208(b)(1) and 5 C.F.R. 2640.301).

(1) Procedure. DoD employees must make a written request through their
supervisors to the cognizant Ethics Counselor. The Ethics Counselor will
forward the request, along with findings of fact regarding the items listed in
JER 5-302.d(1)-(8), up their chain of command to the Agency DAEO. JER 5-
302.b. The Agency DAEO will make a recommendation to the appointing
official as to whether the waiver may be granted.

(a) The disqualifying financial interest, and the nature and circumstances of the
particular matter or matters, must be fully disclosed to the appointing
official. 5 C.F.R. 2640.301(a)(1).

(b) The waiver must be issued in writing by the Government official
responsible for appointing the individual to his position. 5 C.F.R.
2640.301(a)(2).

(c) The waiver should describe the disqualifying financial interest, the
particular matter or matters to which it applies, the individual's role in the
matter or matters, and any limitations on the individual's ability to act in
such matters. 5 C.F.R. 2640.301(a)(3).

(d) The waiver must be issued prior to the individual taking any action in the
matter or matters. 5 C.F.R. 2640.301(a)(5).

(e) The waiver may apply to both present and future financial interests. 5
C.F.R. 2640.301(a)(6).

(2) Standard. On behalf of the Agency, the individual responsible for appointing
the employee may determine that a disqualifying financial interest in a
particular matter or matters is not so substantial as to be deemed likely to affect
the integrity of the employee's services to the Government. 5 C.F.R.
2640.301(a)(4). Statements regarding the employee’s good character are not
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relevant in making this determination. The appointing official should consider
the following factors in 5 C.F.R. 2640.301(b) in making this determination:

(a) The type of interest that is creating the disqualification (e.g., stocks, bonds,
real estate, other securities, cash payment, job offer, and enhancement of
spouse's employment).

(b) The identity of the person whose financial interest is involved and if that
interest is not the employee's, the relationship of that person to the
employee.

(c) The dollar value of the disqualifying financial interest, if it is known or can
be estimated (e.g., the amount of cash payment that may be gained or lost,
the salary of the job that may be gained or lost, the predictable change in
either the market value of the stock or the actual or potential profit or loss or
cost of the particular matter to the company issuing the stock, or the change
in the value of real estate or other securities).

(d) The value of the financial instrument or holding from which the
disqualifying financial interest arises (e.g., face value of the stock, bond,
other security, or real estate) and its value in relationship to the individual's
investments. In making a recommendation, Ethics Counselors must include
the current value of all investments. When the financial interest of an
organization is imputed to a DoD employee, also include the value of the
particular matter to the organization and the relationship between that value
and the organization's net worth or annual net income.

(e) The nature and importance of the employee's role in the matter, including
the extent to which the employee is called upon to exercise discretion in the
matter.

(f) Other factors: The sensitivity of the matter; the need for the employee's
services in the particular matter; and adjustments that may be made in the
employee's duties that would reduce or eliminate the likelihood that the
integrity of the employee's services would be questioned by a reasonable
person.

(3) When practicable, the DoD Component DAEO shall consult formally or

informally with OGE prior to granting a waiver. 5 C.F.R. 2640.303, JER 5-
302.b. A copy of each waiver is to be forwarded to OGE. 5 C.F.R. 2640.303.
A copy of the waiver is publicly available upon request. 5 C.F.R. 2640.304.

Note: DoD recommends that you use two memoranda. One is the actual waiver
signed by the appointing official containing the statutory determination language
and sufficient supporting facts, which is releasable, and the other is a legal
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memorandum discussing the facts in more detail for the official, which is not
releasable.

(4) In a program review, OGE will review all waivers, so be careful.

(5) See Office of Government Ethics DAEOgram DO-07-006, Feb. 23, 2007,
“Waivers Under 18 U.S.C. 208.”
http://www.usoge.qgov/DisplayTemplates/ModelSub.aspx?id=2301

(6) See Office of Government Ethics DAEOgram DO-10-005, Apr. 22, 2010,
“Guidance on Waivers under 18 U.S.C. 208, Authorizations under 5 C.F.R.
2635.502(d), and Waivers under Agency Supplemental Regulations.”
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=228

(7) See LA-12-07, Dec. 6, 2012, “Continuing Waiver for Transferred Employees.”
http://www.oge.gov/OGE-Advisories/Legal-Advisories/LA-12-07--Continuing-
Waiver-Validity-for-Transferred-Employees/

. Waiver for Special Government Employees (18 U.S.C. § 208(b)(3) and 5 C.F.R.
2640.302). An agency may determine, in an individual case, that the prohibition of
18 U.S.C. § 208(a) should not apply to a SGE serving on, or an individual being
considered for appointment to, an advisory committee established under the FACA,
notwithstanding the fact that the individual has one or more financial interests that
would be affected by the activities of the advisory committee. The agency's
determination must be based on a certification that the need for the employee's
services outweighs the potential for a conflict of interest created by the financial
interest involved. 5 C.F.R. 2640.302(a).

(1) Waivers under 18 U.S.C. § 208(b)(3) must comply with the following
requirements set forth in 5 C.F.R. 2640.302(a):

(a) The advisory committee must be one within the meaning of the FACA,;

(b) The waiver must be issued in writing by the Government official
responsible for the individual's appointment;

(c) The waiver must include a certification that the need for the employee's
services on the advisory committee outweighs the potential for a conflict of
interest.

(d) The facts upon which the certification is based should be fully described in
the waiver, including the nature of the financial interest, and the particular
matter or matters to which the waiver applies;

(e) The waiver should describe any limitations on the individual's ability to act
in the matter or matters;
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() The waiver must be issued prior to the individual taking any action in the
matter or matters; and

(9) The waiver may apply to both present and future financial interests of the
individual, provided the interests are described with sufficient specificity.

(2) Standard. The agency's determination must be based on a certification that the
need for the employee's services outweighs the potential for a conflict of
interest created by the financial interest involved. In making this determination,
the appointing official should consider the following factors set forth in 5
C.F.R. 2640.302(b):

(a) The type of interest that is creating the disqualification (e.g., stock, bonds,
real estate, other securities, cash payment, job offer, or enhancement of
spouse's employment).

(b) The identity of the person whose financial interest is involved and if that
interest is not the employee's, the relationship of that person to the
employee.

(c) The uniqueness of the individual's qualifications;

(d) The difficulty in locating a similarly qualified individual without a
disqualifying financial interest to serve on the committee.

(e) The dollar value of the disqualifying financial interest, if it is known or can
be estimated (e.g., the salary of the job that may be gained or lost, the
predictable change in either the market value of the stock or the potential
profit or loss, or the change of value of real estate or other security.)

(H The value of the financial instrument or holding from which the
disqualifying financial interest arises (e.g., face value of stock, bond, or
other security) and its value in relationship to the individual’s investments.
In making a recommendation, Ethics Counselors must include the current
value of all investments. When the financial interest of an organization is
imputed to a DoD employee, also include the value of the particular matter
to the organization and the relationship between that value and the
organization's net worth or annual net income.

(9) The extent to which the disqualifying financial interest will be affected
individually or particularly by the actions of the advisory committee.

(3) When practicable, a Government official is required to consult formally or
informally with OGE prior to granting a waiver. 5 C.F.R. 2640.303. A copy of
each such waiver is to be forwarded to OGE. 5 C.F.R. 2640.303. A copy of the
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waiver is publicly available upon request. 5 C.F.R. 2640.304. In a program
review, OGE will review all waivers.

Note: DoD recommends that you use two memoranda. One is the actual waiver
signed by the appointing official containing the statutory determination language
and sufficient supporting facts, which is releasable, and the other is a legal
memorandum discussing the facts in more detail for the official, which is not
releasable.

4. Other Remedies.

a.
b.

C.

Reassignment.
Change of Duties.

Divestiture of Financial Interest. 1f an employee agrees to divest the disqualifying
financial interest, he may be able to defer recognition of the capital gains tax with a
Certificate of Divestiture (CD) issued by the Director, Office of Government
Ethics. 5 C.F.R. Part 2634, Subpart J. CDs must be issued before the individual
divests. If it is not issued before, the individual cannot use it to defer taxes. We
recommend putting that fact in writing to employee. Note that CDs are given only
to defer taxes on capital gains and not other types of income.

See Office of Government Ethics DAEOgrams DO-06-030, Oct. 11, 2006
“Procedures for Requesting a Certificate of Divestiture,”
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2250 and DO-07-035,
Sep. 25, 2007, “suggested Format for Requesting a Certificate of Divestiture”
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2363

PROHIBITED FINANCIAL INTERESTS, 5 C.F.R. 2635.403

A. Basic prohibition. 5 C.F.R. 2635.403. Employees shall not acquire or hold any financial

interest that they are prohibited from acquiring or holding by statute, by agency
supplemental regulation, or by reason of an agency determination of substantial conflict.

NOTE: There is no statute of Government wide applicability prohibiting employees from holding
or acquiring any particular financial interest. Statutory restrictions, if any, are contained in agency
statutes which, in some cases, may be implemented by agency regulations. DoD has no such
statute at this time. But see, Intelligence Community (IC) Directive 117, dated June 9, 2013,
implementing 50 U.S.C. 403-1(u) requiring the DNI to establish policy prohibiting an officer or
employee of an element of the intelligence community from engaging in outside employment if
such employment creates a conflict of interest or appearance thereof. IC Directive 117 requires
review and approval of all outside employment for IC personnel.

B. Agency regulation prohibiting certain financial interests. 5 C.F.R. 2635.403(a). An

agency may, by supplemental agency regulation issued after February 3, 1993, prohibit or
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restrict the acquisition or holding of a financial interest or a class of financial interests by
agency employees, or any category of agency employees, and the spouses and minor
children of those employees, based on the agency's determination that the acquisition or
holding of such financial interests would cause a reasonable person to question the
impartiality and objectivity with which agency programs are administered. Where the
agency restricts or prohibits the holding of certain financial interests by its employees’
spouses or minor children, any such prohibition or restriction shall be based on a
determination that there is a direct and appropriate nexus between the prohibition or
restriction as applied to spouses and minor children and the efficiency of the service. DoD
has no such regulation at this time.

C. Agency determination of substantial conflict. 5 C.F.R. 2635.403(b). An agency may
prohibit or restrict an individual employee from acquiring or holding a financial interest or
a class of financial interest based upon the agency designee's determination that the
holding of such interest or interests will:

1. Require the employee's disqualification from matters so central or critical to the
performance of his or her official duties that the employee's ability to perform the
duties of the position would be materially impaired; or

2. Adversely affect the efficient accomplishment of the agency's mission because another
employee cannot be readily assigned to perform work from which the employee would
be disqualified by reason of the financial interest.

D. Definition of financial interest. 5 C.F.R. 2635.403(c)(1).

1. Except as provided in 5 C.F.R. 2635.403(c)(2), the term financial interest is limited to
financial interests that are owned by the employee or by the employee's spouse or
minor children. However, the term is not limited to only those financial interests that
would be disqualifying under 18 U.S.C. § 208(a) and 5 C.F.R. 2635.402. The term
includes any current or contingent ownership, equity, or security interest in real or
personal property or a business and may include an indebtedness or compensated
employment relationship. It thus includes, for example, interests in the nature of
stocks, bonds, partnership interests, fee and leasehold interests, mineral and other
property rights, deeds of trust, and liens, and extends to any right to purchase or
acquire any such interest, such as a stock option or commodity future. It does not
include a future interest created by someone other than the employee, his spouse, or
dependent child or any right as a beneficiary of an estate that has not been settled.

2. Under 5 C.F.R. 2635.403(c)(2), the term financial interest includes service, with or
without compensation, as an officer, director, trustee, general partner, or employee of
any person, including a nonprofit entity, whose financial interests are imputed to the
employee under 5 C.F.R. 2635.402(b)(2)(iii) or (iv).

E. Reasonable period to divest or terminate. 5 C.F.R. 2635.403(d). Whenever an agency
directs divestiture of a financial interest, the employee must be given a reasonable period
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of time, considering the nature of their particular duties and the nature and marketability of
the interest, within which to comply with the agency's direction. Except in cases of
unusual hardship, as determined by the agency, a reasonable period shall not exceed 90
days from the date divestiture is first directed. As long as the employee continues to hold
the financial interest, however, he remains subject to any restrictions (disqualification)
imposed by this subpart.

F. Anemployee required to sell or divest a financial interest may be able to defer recognition
of the capital gains tax with a CD issued by the Director, Office of Government Ethics.
See Section I11.E.4.c and d. above.

V. IMPARTIALITY IN PERFORMING OFFICIAL DUTIES, 5 C.F.R. 2635,
SUBPART E

A. Standard.

1. Determination by Employee. Without prior authorization, an employee should not
participate in a particular matter involving specific parties that he knows is likely to
have a direct and predictable effect on the financial interests of a member of his
household, or knows that a person with whom he has a covered relationship is or
represents a party to such matter, if he determines that a reasonable person with
knowledge of the relevant facts would question his impartiality in the matter. 5 C.F.R.
2635.502(a).

2. Catch-all Provision. An employee who is concerned that circumstances other than
those specifically described in this section would raise a question regarding his
impartiality should use the process described in this section to determine whether he
should or should not participate in a particular matter. 5 C.F.R. 2635.502(a)(2).

3. Hidden Provision. To ensure that the performance of his official duties does not give
rise to an appearance of use of public office for private gain or of giving preferential
treatment, an employee whose duties would affect the financial interests of a friend,
relative or person with whom he is affiliated in an non-Governmental capacity shall
comply with any applicable requirements of section 2635.502. 5 C.F.R. 2635.702(d).

4. Determination by agency designee. An agency designee may make an independent
determination as to whether a reasonable person with knowledge of the relevant facts
would be likely to question the employee’s impartiality in the matter. Ordinarily, this
is initiated by the employee informing his agency designee of the potential appearance
problem. However, the agency designee may make this determination on his own
initiative or when requested by the employee’s supervisor or any other person
responsible for the employee’s assignment. If the agency designee determines that the
employee’s impartiality is not likely to be questioned, the employee’s participation in
the matter would be proper. This determination may be made at any time, including
after the employee has disqualified himself from participation. The agency designee’s
determination controls. If the agency designee determines that the employee’s
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impartiality is likely to be questioned, he shall then determine whether the employee
should be authorized to participate in the matter. 5 C.F.R. 2635.502(c).

5. Anemployee's reputation for honesty and integrity is not a relevant consideration for
purposes of this determination.

B. Definitions (5 C.F.R. 2635.502(b)).

1. "Member of household" includes grown children, significant others, in-laws, and

roommates.

2. Employees have a "covered relationship" with:

a.

A person (other than a prospective employer under 2635.603(c), in which case 5
C.F.R. Subpart F applies) with whom they have or seek a business, contractual, or
other financial relationship that involves other than a routine consumer transaction;

A person who is a member of their household, or who is a relative with whom they
have a close personal relationship;

A person for whom the employee’s spouse, parent, or dependent child, to their
knowledge, is serving or seeking to serve as an officer, director, trustee, general
partner, agent, attorney, consultant, contractor, or employee.

A person for whom they have, within the last year, served as officer, director,
trustee, general partner, agent, attorney, consultant, contractor, or employee; or

An organization, other than a political party described in 26 U.S.C. 527(e), in
which they are active participants. Participation is active if, for example, it
involves service as an official of the organization or in a capacity similar to that of
a committee or subcommittee chairperson or spokesperson, or participation in
directing the activities of the organization. In other cases, significant time devoted
to promoting specific programs of the organization, including coordination of
fundraising efforts, is an indication of active participation. Payment of dues or
solicitation of financial support does not, in itself, constitute active participation.

3. Direct and predictable effect has the meaning set forth in 2635.402(b)(1). See 111.B.4,

above.

C. Resolution of an Impartiality Concern. Similar to conflict under 18 U.S.C. 8 208 except
there are no regulatory exemptions and an administrative authorization by an agency
designee is substituted for a statutory waiver.

1. Disqualification. Disqualification is the regulatory default remedy. Unless and until

the impartiality concern is remedied by other means, resolution is accomplished by not
participating in the particular matter. Where disqualification is required, JER 2-204
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requires a written notice of disqualification to the supervisor. In a program review,
OGE will review all written notices of disqualification.

2. Authorization by Agency Designee. Where an individual's participation in a particular
matter involving specific parties would not violate 18 U.S.C. § 208(a), but would raise
a question in the mind of a reasonable person about his or her impartiality, the agency
designee may authorize the individual to participate in the matter based on a
determination, made in light of all the circumstances, that the interest of the
Government in the individual's participation outweighs the concern that a reasonable
person may question the integrity of the agency’s programs and operations. 5 C.F.R.
2635.502(d).

a. Factors that should be considered in making this determination include:
(1) The nature of the relationship involved;

(2) The effect that resolution of the matter would have upon the financial interests
of the person involved in the relationship;

(3) The nature and importance of the employee’s role in the matter, including the
extent to which the employee is called upon to exercise discretion in the matter;

(4) The sensitivity of the matter;
(5) The difficulty of reassigning the matter to another employee; and

(6) Adjustments that may be made in the employee’s duties that would reduce or
eliminate the likelihood that a reasonable person would question the employee's
impartiality.

b. Documentation. Authorization by the agency designee shall be documented in
writing at the agency designee's discretion or when requested by the employee. It
is recommended that the determination be written to protect the employee. An
employee who has been authorized to participate in a particular matter involving
specific parties may not thereafter disqualify himself from participation in the
matter on the basis of an appearance problem involving the same circumstances
that have been considered by the agency designee.

VI. EXTRAORDINARY PAYMENTS FROM FORMER EMPLOYERS, 5 C.F.R. 2635.503

In the absence of a waiver, employees who have received an extraordinary
severance or other payment from a former employer prior to entering Government
service are subject to a two-year period of disqualification from participation in
particular matters in which that former employer is or represents a party. The two-
year period of disqualification begins to run on the date that the extraordinary
payment is received.
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A. Definitions. For purposes of this section, the following definitions shall apply:

1. Extraordinary payment means any item, including cash or an investment interest, with
a value in excess of $10,000, which is paid:

a. On the basis of a determination made after it became known to the former employer
that the individual was being considered for or had accepted a Government
position; and

b. Other than pursuant to the former employer's established compensation,
partnership, or benefits program. A compensation, partnership, or benefits program
will be deemed an established program if it is contained in bylaws, a contract or
other written form, or if there is a history of similar payments made to others not
entering into Federal service.

2. Former employer includes any person for which that employee served as an officer,
director, trustee, general partner, agent, attorney, consultant, contractor, or employee.

B. Waiver of disqualification. The disqualification requirement of this section may be waived
based on a finding that the amount of the payment was not so substantial as to cause a
reasonable person to question the employee's ability to act impartially in a matter in which
the former employer is or represents a party. The waiver shall be in writing and may be
given only by the head of the agency or, where the recipient of the payment is the head of
the agency, by the President or his designee. Waiver authority may be delegated by
agency heads to any person who has been delegated authority to issue individual waivers
under 18 U.S.C. § 208(b) for the employee who is the recipient of the extraordinary
payment.

VII. OTHER CONFLICT OF INTEREST STATUTES
A. Bribery, 18 U.S.C. § 201

1. Standard. Itis a crime to corruptly give, offer or promise anything of value directly or
indirectly to a public official with the intent to influence any official act (§ 201(b)(1));
or to corruptly receive anything of value as a public official to be influenced in the
performance of an official act (8 201(b)(2)).

2. Definitions.

a. "Public Official" includes anyone acting for or on behalf of the United States; can
include persons who are not Federal personnel.

(1) Includes enlisted members. JER 5-400.

(2) Includes support contractor employees.
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b. "Thing of Value" is used throughout Title 18 and is broadly construed to include
intangibles as well as tangibles. It is the value attached to the bribe by the
defendant rather than its commercial value.

c. "Official Act" is any decision or action on any matter or controversy in which the
United States has an interest.

3. Intent. Proof must show two specific elements:
a. The offender must have acted "corruptly,” that is, "willfully."

b. The offender must have also acted with the intent to influence (i.e., there must be
an actual or intended quid pro quo).

4. Lesser Included Offense - Unlawful Gratuities - 18 U.S.C. § 201(c) - Must not offer or
take anything of value for or because of any official act performed or to be performed.

a. Varying degrees of same conduct.

b. Primary difference between bribes and gratuities -- intent to influence.

c. 1989 Ethics Reform Act gave OGE the authority to define exceptions to 18 U.S.C.
§ 201(c) -- see 5 C.F.R. 2635.202(b).

d. See United States v. Sun-Diamond Growers of California, 526 U.S. 398 (1999).

B. Prohibition Against Private Compensation for Services Before Government Agencies, 18
U.S.C. § 203; JER 5-401. This prohibition does not apply to enlisted members.

1. Standard. Officers or employees may not:

a. demand, seek or receive compensation for any representational services as agent or
attorney, rendered personally or by another, while an officer or employee;

b. before any Executive or Judicial branch agency, court or commission in relation to
a "particular matter" in which the United States is a party or has a direct and
substantial interest.

2. Exceptions:

a. Special Government Employees (subsection 203(c)). The prohibition applies only
to particular matters involving specific parties in which the individual participated
personally and substantially as a Government employee or SGE. The prohibition
also applies to particular matters involving specific parties that are pending in the
agency in which SGE is serving, but only if the SGE served more than a total of 60
days during the preceding 365 days. As such, an SGE serving more than 60 days,
even if uncompensated (e.g., most FACA members), may have severe
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representational restrictions. This is especially the case for a full-time employee
who resigns and then becomes an SGE as it will take 10 months to clear a 60-day
period. See SGE Review Guide: “An Ethics Guide for Consultants and Advisory
Committee Members at the Department of Defense”,
http://www.dod.gov/dodgc/defense_ethics/resource_library/sge_rvw_guide.pdf.

b. Representing Family Members or Estate (subsection 203(d). A Federal employee
may represent his parents, spouse, children, or any person or estate for which he
serves as a fiduciary. The exception does not apply, however, if:

(1) he participated personally and substantially in the particular matter; or
(2) the particular matter is under his official responsibility.

c. Performance Under Government Contract or Grant (subsection 203(e)). There is
also an exception for an SGE representing another person regarding performance
under a grant or contract with the U.S. if the head of the agency certifies in writing
that the national interest requires the representation and publishes the certification
in the Federal Register.

d. Testifying Under Oath (subsection 203(f). There is an exception for providing
testimony under oath or for making statements required to be made under penalty
of perjury.

e. Retired Officers. 18 U.S.C. 8 203 does not apply to a retired officer not on active
duty (and not otherwise an officer or employee). 18 U.S.C. 8 206.

3. A military officer on terminal leave or engaged in off-duty employment (moonlighting)
is covered, and so may not represent his civilian employer to U.S. officials during this
period. Almost all work in a Federal workspace as a contractor employee would
trigger this prohibition. Ensure a discussion of 18 U.S.C. § 203 is included in all
outside employment/activity and post-government employment counseling and advice.

4. This prohibition may also affect an employee who leaves government service and
shares in the proceeds of a partnership or business for representational services that
occurred before the employee terminated government service (e.g., lobbying,
consulting, and law firms).

C. Prohibitions Against Representing Others in Claims against, and in other matters affecting,
the United States, 18 U.S.C. § 205; JER 5- 403. This prohibition does not apply to enlisted
members.

1. Standard. Officers or employees may not:

a. Act as agent or attorney to prosecute any claim against the United States, or receive
any gratuity, or share of any such claim, in exchange for assistance; or
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b.

Act as agent or attorney before any Executive or Judicial branch agency, court or
commission concerning a covered matter in which the United States is a party or
has a direct and substantial interest.

2. A'covered matter" is virtually the same as a "particular matter.” 18 U.S.C. 8 205(h).

3. See OGE DAEOgram DO-07-015, May 17, 2007, “Immigration Support Letters and
18 U.S.C. § 205.” Where an employee makes a communication to the Government in
support of the interests of another person, the employee does not violate 18 U.S.C.

8 205 unless there is some degree of control by the principal over the agent who acts on
his or her behalf. http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2311

5.

Exceptions.

a. Special Government employees. 18 U.S.C. § 205(c). See VII.B.2.a., above.

b. Federal employees may, without compensation, represent other Federal employees
in disciplinary, loyalty, or other personnel administration proceedings. 18 U.S.C.
§ 205(d)(1)(A).

c. Employees may provide uncompensated representation for non-profit cooperative
voluntary, professional, recreational, or similar organizations, if a majority of
members are current officers or employees of U.S. or the District of Columbia,
their spouses or dependent children. The exception does not apply, however, if the
covered matter is a claim involving the U.S., a proceeding in which the
organization is a party, or involves a grant, contract, or other agreement for
disbursement of Federal funds to the organization. 18 U.S.C. 8 205(d)(1)(B).

d. Family members or estate. 18 U.S.C. § 205(e). See VII.B.2.b., above. See LA-12-
09, Dec. 14, 2012, “Scope of Exception for Representation of a Parent or Child
before the Government Under 18 U.S.C. § 205(e).”
http://www.oge.gov/DisplayTemplates/ModelSub.aspx?id=8589935342

e. Perrformance under Government Contract or Grant. 18 U.S.C. § 205(f). See
VII.B.2.c., above.

f. Testifying Under Oath. 18 U.S.C. § 205(g). See VII.B.2.d., above.

g. Retired officers. 18 U.S.C. § 206. See VII.B.2.e., above.

h. Labor Organization Activities under Chapter 71 of Title 5. 18 U.S.C. 8§ 205(i).

A military officer on terminal leave or engaged in off-duty activities is covered, and so

may not represent others to U.S. officials during this period. Ensure a discussion of 18
U.S.C. 8 205 is included in all outside employment/activity and post-government
employment counseling and advice.
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D. Restrictions on Post-Government Employment Activities, 18 U.S.C. § 207. See Deskbook

Chapter on Post-Government Employment Restrictions.

E. Prohibition against Compensation by Private Parties for Official Services of Reqular

Government Officials (improper supplementation of salary), 18 U.S.C. § 209; JER 5-404.

18 U.S.C. 8§ 209 does not apply to enlisted members. However, JER 5-404 is applicable to
enlisted personnel and prohibits similar conduct.

1.

Based on the principle that Government officials should not be paid for their official
acts by private parties having the discretion to terminate such payments at will. One
concern is that Government officials whose salaries are supplemented by private
parties will tend to show favoritism to their paymasters even in the absence of any
specific quid pro quo. See Perkins, "The New Federal Conflict of Interest Law”, 76
Harv. L. Rev. 1113, 1119, 1137-38 (1963).

Must demonstrate that the payment was made specifically for the officer's or
employee's services as such an officer or employee; the statute does not prohibit receipt
of payment for the official's non-Government work nor gifts unrelated to Government
service. United States v. Muntain, 610 F.2d 964 (D.C. Cir. 1979). Be careful, and see
5 C.F.R. 2635.202(c)(4). If a gift is actually compensation prohibited by § 209, it may
not be accepted under the Part 2635 gift exceptions.

Recurring issue. Whether a payment made to a Federal official upon entry into Federal
service from private industry is a payment for past services or was instead made to
supplement his Federal salary. Relevant factors include the form of the payment (lump
sum or monthly payments), or the presence of dealings between the former employee
and the Federal official's agency.

This section does not prohibit a member of the reserve components of the armed forces
on active duty pursuant to a call or order to active duty under a provision of law
referred to in 10 U.S.C. § 101(a)(13) from receiving from any employer before the call
or order, any payment of any part of the salary or wages that such person would have
paid the member if the member's employment had not been interrupted by such call or
order. 18 U.S.C. § 209(h) and 10 U.S.C. § 12601.

Office of Government Ethics DAEOgrams DO-02-016/016A; Jul. 1, 2002, “18 U.S.C.
209 Guidance,” and “Attachment — Summary of Restrictions on Supplementation of
Salary 18 U.S.C. 209.”
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2170

Office of Government Ethics DAEOgram DO-08-037; Nov. 6, 2008, Recent
Legislative Activity Affecting Executive Branch Programs.” Employee participation
in loan forbearance or payment programs under the College Opportunity and
Affordability Act, Pub. L. 110-315, would not violate 18 U.S.C. § 2009.
http://www.usoge.gov/DisplayTemplates/ModelSub.aspx?id=2147483905
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VIII.

O 0 W

The Procurement Integrity Act, 41 U.S.C. § 4201 et seq.; FAR Subpart 3.104. See Chapter
on Post-Government Employment Restrictions.

Additional Pay and Allowances, 5 U.S.C. § 5536, JER 5-405. See Chapter on QOutside
Activities.

Interference with Military Duties, 10 U.S.C. § 973(a), JER 5-406. See Chapter on Outside
Activities.

Civil Office Prohibition, 10 U.S.C. § 973(b), JER 5-407. See Chapter on Outside
Activities.

HELPFUL HINTS - HOW TO IDENTIFY A CONFLICT
Financial Disclosure Reports (OGE Form 278/OGE Form 450).
Training (Briefings for Procurement Boards).

Frequent Interaction with Supervisors.

Know Your Client.
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CHAPTER C
FINANCIAL DISCLOSURE
RUNNING AN EFFECTIVE PROGRAM

|. REFERENCES.
A. General

1. Compilation of Federal Ethics Laws (www.oge.gov/Laws-and-
Reqgulations/Statutes/Compilation-of-Federal-Ethics-Laws/):

a. Ethics in Government Act of 1978, 5 U.S.C. App 4 (Pub. L. 95-521)
b. Ethics Reform Act 0of 1989, 5 U.S.C. App 4 (Pub. L. 101-194)

c. NEW: Stop Trading on Congressional Knowledge Act, Pub.L. 112- 105, S.
2038, 126 Stat. 291, enacted April 4, 2012, as amended.

2. DoD 5500.07-R, Joint Ethics Regulation (JER), Chapter 7
(www.dtic.mil/whs/directives/corres/pdf/550007r.pdf)

B. Public Financial Disclosure (OGE Form 278)

1. 5U.S.C,, App. 4 88 101-111: Public financial disclosure requirements
(www.gpo.gov/fdsys/pka/USCODE-2009-title5/html/USCODE-2009-title5-app-
ethicsing-titlel.htm)

2. 5 C.F.R. §2634.101 to 805 (http://ecfr.gpoaccess.gov/cqi/t/text/text-
idx?c=ecfr&sid=cbc7425f9cf4949f6e219h8737e5b2b2&ragn=div5&view=text&n
0de=5:3.0.10.10.8&idno=5)

3. OGE materials

a. NEW: Nominee and New Entrant 278 Guide (http://www.oge.gov/Financial-
Disclosure/Public-Financial-Disclosure-278/Nominee-and-New-Entrant-278-
Guide/Nominee---New-Entrant-278-Guide/)

b. Public Financial Disclosure: A Reviewer's Reference, 2" ed (OGE 2004)
(www.oge.gov/Financial-Disclosure/Docs/Financial-Disclosure-Guide/)

Warning: Where there are conflicts between Nominee Guide
and Reviewer’s Reference, defer to Guide.
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c. Helpful Resources for Public Financial Disclosure Filers
(www.oge.gov/Financial-Disclosure/Public-Financial-Disclosure-
278/Helpful-Resources/Helpful-Resources-for-Public-Financial-Disclosure/)

(1) Guide to Drafting Ethics Agreements for PAS Nominees
(www.oge.gov/Financial-Disclosure/Docs/PAS-Nominee-Ethics-
Agreement-Guide-(PDF)/)

(2) Guide to Reporting Selected Financial Instruments
(www.oge.gov/Financial-Disclosure/Docs/Guide-to-Reporting-Selected-
Financial-Instruments/)

d. OGE Form 278 software:
(www.dod.mil/dodgc/defense ethics/resource library/oge 278 supervisor Si
gnature_dec_2011.pdf) (OGE Form 278 with supervisor’s certification)

e. NEW: STOCK Act Periodic Transaction Report (OGE 278T) and
implementing Guidance:

(1) Periodic Transaction Report (OGE 278T)(www.0ge.gov/Forms-
Library/Warning-about-saving-the-OGE-Form-278-T/)

(a) OGE Video on OGE 278T (www.0ge.gov/Education/Education-
Resources-for-Federal-Employees/Periodic-Transaction-Reports/)

(2) Legal Advisory 12-01: Post-Employment Negotiation and Recusal
Requirements under the STOCK Act
(www.oge.gov/DisplayTemplates/ModelSub.aspx?id=2147486577)

(3) OGE Form 278T Periodic Transaction Report (www.oge.gov/Forms-
Library/Warning-about-saving-the-OGE-Form-278-T/)

(4) Legal Advisory 12-02: Mortgage Reporting Requirement under the
STOCK Act
(www.oge.gov/DisplayTemplates/ModelSub.aspx?id=2147486574)

(5) Legal Advisory 12-04: Public Financial Disclosure — Periodic Transaction
Reports
(www.oge.gov/DisplayTemplates/ModelSub.aspx?id=2147488443)

4. JER 7-200 to 7-209
C. Confidential Financial Disclosure (OGE Form 450)

1. 5C.F.R. §2634.901 to 909 (http://ecfr.gpoaccess.gov/cqi/t/text/text-
idx?c=ecfr&sid=cbc7425f9cf4949f6e219h8737e5b2b2&ragn=div5&view=text&n
0de=5:3.0.10.10.8&idno=5)
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2. JER 7-300to 7-310
3. OGE materials

a. Guidance for Reviewers of the OGE Form 450, Part | (Assets & Income)

(http://www.oge.gov/Financial-Disclosure/Docs/Guidance-for-Reviewers-of-

the-OGE-Form-450,-Part-1/)

b. OGE DAEOgram 06 x 36 on Revised Confidential Financial Disclosure
Regulation and OGE Form 450

(www.usoge.gov/ethics guidance/daeograms/dar files/2006/do06036.pdf)

c. Helpful Resources for Confidential Financial Disclosure Filers
(www.oge.gov/Financial-Disclosure/Confidential-Financial-Disclosure-
450/Helpful-Resources/Helpful-Resources-for-Confidential-Financial-
Disclosure/)

(1) 450 Frequently asked Questions (www.oge.gov/Financial-

Disclosure/Confidential-Financial-Disclosure-450/450-FAQ/FAQs-About-

the-OGE-Form-450/)

d. OGE Form 450 software:

(1) OGE Form 450 (http://www.oge.gov/Forms-Library/OGE-Form-450--

Confidential-Financial-Disclosure-Report/)

(2) OGE Optional Form 450-A (http://oge.gov/Forms-Library/OGE-Form-

450-A--Confidential-Certificate-of-No-New-Interests-(Executive-Branch)-

(PDF)/).

DoD certification language.

NOTE: Per JER 7-300.b.2.c, DoD filers who elect to use the optional form
must secure supervisory review of the 450-A, which requires inclusion of

ROLE OF FINANCIAL DISCLOSURE.

A. Report helps to provide notice of potential conflicts of interest (18 U.S.C. 8 208, 5

C.F.R. 88 2635.402 and 502, and 5 C.F.R. § 2640).

Warning: The report is a compromise—It does not collect all the information
necessary to conduct a contemporaneous and complete conflict analysis, so
some potential conflicts may not be identified, which is why training of filers
IS SO important.

B. Program requires diligent follow through to be effective.
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BENEFITS OF FINANCIAL DISCLOSURE — EDUCATIONAL.

A

For employees: By completing the form, employees identify their financial
interests. They may recognize whether these interests conflict with their official
duties, and remember their interests if a potential conflict should arise in the future.

For supervisors: By reviewing the form, supervisors identify financial interests that
may conflict with their employees' official duties.

For ethics officials: By reviewing the form, ethics officials ensure its technical
compliance and identify financial interests that may conflict with a filer's official
duties. By sending warning letters, ethics officials remind filers of their financial
interests, educate them about the rules application to their particular interests, and
demonstrate official interest in their potential conflicts of interest.

. The financial disclosure report provides excellent evidence of knowledge if violations

occur and are prosecuted.

OGE Legal Advisory 11-09, dated December 22, 2011, updates the Executive Branch
Personnel Public Financial Disclosure Report (OGE Form 278, formerly Standard Form (SF)
278) and Confidential Financial Disclosure Report (OGE Form 450). See www.0ge.gov/OGE-
Advisories/Legal-Advisories/Assets-non-searchable/LA-11-09--Revised-OGE-Form-278-

and-OGE-Form-450/. Only financial disclosure forms dated 12/2011 may be used.

V.

PUBLIC FINANCIAL DISCLOSURE PROGRAM (OGE FORM 278).

The public financial disclosure report and program was created by the Ethics in Government Act,
and implemented by Office of Government Ethics (OGE) by regulation, to assist in identifying
conflicts of interests for those personnel most likely to have potential and actual conflicts
because of their duties and responsibilities.

A. Who Files? There is a specific list based on position and pay.

1. Generals and Admirals (0-7's and above). Does not include “frocked” O-7s, who
wear the rank but do not receive the pay.

2. Senior Executive Service (SES, career and non-career).

3. Civilian employees, including SGEs and people serving in established and
classified positions, including those serving pursuant to the Intergovernmental
Personnel Act, 5 U.S.C. § 3371-3376, or under other similar authorities, when the
position’s rate of basic pay is equal to or greater than 120% of GS 15, step 1.

4. Political Appointees with the advice and consent of the Senate (PAS)(regardless
of pay grade).
FINANCIAL DISCLOSURE
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Other Political appointees (e.g., PA, Schedule C, regardless of pay grade).
Civilians detailed to positions mentioned in 2, 3, and 5, above.

Reserve and National Guard officers (0-7's and above) if they served on active
duty more than 60 days in a calendar year. NOTE: AF requires all reserve GOs to
file regardless of days served.

Senior Mentors Highly Qualified Experts by DoD equal classification
determination with concurrence of OGE. See
http://www.cpms.osd.mil/sespm/docs/GuidanceSeniorFinancialDisclosureRequire
ments.pdf; see also www.cpms.osd.mil/sespm/docs/SeniorMentorPolicy.pdf and
www.cpms.osd.mil/sespm/docs/UpdatedConversionGuidance.pdf.

B. Filing Exclusions/Exceptions. Consult 5 C.F.R., Part 2534, Subpart B for specifics:

1.

2.

New entrants serving in one of the above positions, who are expected to work less
than 61 days in a calendar year. 5 C.F.R. § 2634.204.

Special Government Employees (18 U.S.C. § 202—who are part-time intermittent
employees who are expected to work for less than 130 days), who receive a
waiver from the Director of the U.S. Office of Government Ethics. 5 C.F.R. §
2634.205(a).

Upon agency request, OGE at its sole discretion may grant exclusion from filing
for certain Schedule C appointees who are engaged in non-policy-making duties
(e.g., confidential assistant). 5 C.F.R. § 2634.205.

C. Filing Status. Consult 5 C.F.R., Part 2534, Subpart B for specifics.

1.

New Entrant/Nominee Reports — Ethics counselors must identify, notify, and
collect reports from new filers/nominees. JER 7-202.

Best Practices:

=  Work with AO & HR to get at least monthly reports of new SES
promotions, new O-7 promotions (not frocking), and any new employees
at the appropriate pay level. See JER 1-414.

= Notify filer of all ethics program requirements at same time—
completion of incumbent and termination disclosure reports, annual
ethics training, and annual post-Government employment certification
(see below discussion).

a. Report Coverage: The reporting period for the 278 varies depending on the
Schedule. Schedule A covers the prior calendar year (CY) and the current CY
up to the date of filing; Schedule C, Part | covers the prior CY and the current
CY up to a selected date within 30 days prior to the date of filing (need date to
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determine value); Schedule C, Part Il is current as of the date of filing; and
Schedule D covers the prior two CYs and the current CY up to the date of
filing. Do not complete Schedule B. 5 C.F.R. § 2634.308.

b. Dates and Times: New entrants must file within 30 days of assuming a new
position, unless an extension is granted.

TIP: Try not to provide extensions to new entrants, as filers are unaware
of possible conflicts and are in the most need of review of their possible
conflicts. Likewise, if an extension or other clarification is required,
recommend you provide the filer conflict of interest guidance even before
certifying the report.

(¢D)] SGE. If it was not anticipated that an SGE would serve over 60
days, file within 15 days after the 61% day of duty. This means
that some SGEs may file both the 450 and the 278 in the same
year. Alternatively, they could file a 278 at the start. Especially
for Reserve/NG Generals, in appropriate circumstances, after they
first file a new entrant 278, they may file an annual 278 if the need
arises again.

2 Nominees must file between nomination and 5 days after
transmission of the nomination to the Senate. Reports must be
retained 6 years.

€)) Air Force policy requires all Reserve and National Guard GOs to
file a 278. See Air Force General Counsel memorandum, “Federal
Recognition Standards and Ethics Reporting for Air National
Guard and Air Force Reserve General Officers,” dated May 10,
2011.

Best Practice: If there is less than a 30-day gap in service, get a copy of
a transferring filer’s most recent report to avoid them having to complete
a new report, but remember you must do a new substantive conflict
review. See 5 C.F.R. §8 2634.201(b)(2)(i); 2634.902(b)(2)(i).

c. Supervisory Review. At DoD, part of the review chain requires that the filer’s
supervisor review and sign the report confirming that there is no conflict of
interest between reported financial interests and reporting individual's current
and future official duties. See 5 C.F.R. 2634.605(b). Supervisor can
supplement the report with required information or data, including comments
on the existence of actual or apparent conflicts of interest, and forward the
report with all attachments to the Ethics Counselor. JER 7-206(a).
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d. Certification within 60-days. OGE program advisory 11-04 clarifies that
final certification of the OGE Form 278 and OGE Form 450 must occur
within 60 days of the date of agency receipt when the reports do not require
additional information or remedial action. No extensions! 5 C.F.R. §
2634.605; JER 7-206(b). Technical deficiency reviews—procedural review to
ensure form is signed, dated, complete, and include all relevant parts, etc.—
will not meet the requirements of an initial review and stop the 60-day clock.
If no additional information is required, the reviewer should immediately
implement any required remedy, and certify the report. If the report cannot be
certified as filed, initial review is not complete until the reviewer transmits
questions back to the filer. 5 C.F.R. 8 2634.605(b)(3). This will toll the 60-
day certification requirement. Only once all required clarifications are
obtained, should the reviewer conduct the conflict of interest review,
implement any required remedy, and then certify the report. PA-11-04
(http://www.oge.gov/OGE-Advisories/Program-Management-Advisories/PA-
11-04--Financial-Disclosure-Certification/).

NOTE: STOCK Act, as amended, requires that certain high-level filer
reports (those occupying positions listed at Level | and Il of the
Executive Schedule) be posted on a publically accessible website within
30 days after the forms are filed.

e. PGE Cert. DoD personnel who file 278s must certify annually that they are
aware of the disqualification and employment restrictions, and have not
violated them. DoD recommends collecting certifications with the disclosure
filing requirement. JER 8-400. A model Post-Government Employment
Certification, which also constitutes the required notice to senior officials of
the “cooling-off” period per 5 C.F.R. 8 730.104, is on the DoD SOCO
website, under Forms. See
http://www.dod.mil/dodgc/defense_ethics/resource_library/post_emp_cert.pdf

TIP: For new entrant reports, ensure filer receives a check-list of common
omissions or errors, or meet with them in person. Better yet, ask probing
questions after receiving the new entrant report to ensure it is complete
and is a good base-line for moving forward.

f. Recommend sending final reminder within two weeks of deadline, alerting
filers of the $200 late filing fee, and of the possibility of requesting a written
request for a good cause extension, preferably prior to expiration of the filing
deadline. 5 C.F.R. § 2634.704.
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g. (NEW) Spouse. Following the Supreme Court in United States v. Windsor,
133 S. Ct. 2675 (June 26, 2013), nullifying a portion of the Defense of
Marriage Act, OGE interprets the terms “marriage” and “spouse” to include a
same-sex marriage and a same-sex spouse where those terms appear in federal
ethics provisions, regardless of the employee’s state of residency, so long as
the marriage is valid in a State. OGE now similarly interprets the term
“relative” to include a same-sex spouse when used in federal ethics
provisions. OGE LA 13-10 (http://www.0ge.gov/OGE-Advisories/Legal-
Advisories/Assets-non-searchable/L A-13-10--Effect-of-the-Supreme-Court-s-
Decision-in-United-States-v--Windsor-on-the-Executive-Branch-Ethics-
Program-(PDF)/). For example, OGE now construes 18 U.S.C. 8§ 208, the
primary criminal conflict of interest statute, to impute the financial interests of
a federal employee’s same-sex spouse to the employee. Likewise, OGE deems
a federal employee’s same-sex spouse to be an “eligible person” with regard
to the issuance of a Certificate of Divestiture. 5 C.F.R. 8 2634.1003. This
does not apply in the same manner to employees in domestic partnerships or
civil unions.

2. Incumbent (Annual) Reports -

a. Report Coverage: Schedules A, B, and C, Part I, cover the prior CY;
Schedules C, Part Il and D, Part | should cover the prior CY and the current
CY up to the date of filing. Annual filers do NOT complete Schedule D, Part
Il. 5C.F.R. § 2634.308.

b. Use the ethics office database to determine who are filers - All incumbent
filers from prior year, minus the termination reports, plus the new entrant
filers who entered prior to November 2 of the prior year and any transferred
278 filers. 1f a new entrant report was filed between November 2 and
December 31 of the prior year, they do not need to file an incumbent report
because they must work over 60 days in the preceding calendar year before
filing is required.

NOTE: The database or other system used to track filers should be able
to distinguish these filers and remember to notify the filers of their
incumbent filing requirement the following year.

c. The ethics office should directly notify filers, in addition to using the
assistance of the individual client office Action Officers (AOs). See JER 1-
414 and 7-202. Recommend the notice be transmitted no earlier than January,
to avoid premature filing, and at least by March, so filers can fill out the
reports while they complete their taxes since it involves much of the same
information. Notices should also include the form, hardcopy or hyperlink, if
they are not electronically filing through the Army’s Financial Disclosure
Management program (FDM), and the Post-Government Employment
Certification.
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d. Dates: Reports must be filed no later than May 15, which means they may be
filed prior to that date, but not earlier than January 1. Reports must be
retained 6 years, or longer if there is a law enforcement or inve